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December 13, 2006

FILED ELECTRONICALLY

Ms. Marlene H. Dortch

Secretary

Federa Communications Commission
445 12th Street, SW.

Washington, D.C. 20554

Re: MB Docket No. 05-311
Notice of Ex Parte Presentation

Dear Ms. Dortch:

On December 12, 2006, on behalf of Cablevision Systems Corporation (“ Cablevision™), |
spoke by telephone with Rudy Brioché, legal advisor to Commissioner Adelstein, regarding the
above-captioned proceeding. In particular, we discussed the scope of the Commission’s
authority to act pursuant to section 621(a) of the Cable Act and section 706 of the
Telecommunications Act of 1996, and the New Y ork Public Service Commission’s rulings on
the construction of “mixed use” facilities without having to obtain a cable franchise.

Today | emailed several documents to Mr. Brioché addressing these issues. Those
documents and the cover email are attached hereto.

Pursuant to section 1.1206(b) of the Commission’s rules, an electronic copy of this|letter
isbeing filed electronically with the Office of the Secretary. A copy isaso being served
electronically on Mr. Brioché.

Should there be any questions regarding this matter, please contact the undersigned.

Sincerely,

o § §—

Howard J. Symons

Attachments
cC: Rudy Brioché
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Subject: I621 Materials
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Rudy,

Per our discussion yesterday, I'm attaching the relevant excerpt from the Commission's 1958 order holding that "section 706(a) does not constitute an independent grant
of farbearance authority or of authority to employ other regulating methods." Deployment of Wireline Services Offering Advanced Telecommunications Capability,
Memorandurmn Opinion and Order, 13 FCC Red 24011, 24044-45 (1898). While the immediate issue in that case was whether section 706 authorized the Commission to
disregard the limitations on its section 10 forbearance authority contained in section 10(d), the broader point is that section 706 does not authorize actions that are
otherwise contrary to the Communications Act.

Also attached is the Mew York Public Service Commission's 2005 declaratory ruling that Verizon's FTTP upgrade is "authorized under its existing state telephone rights
because the upgrade furthers the deployment of telecormmunications and broadband sewices,” but that “erizon nonetheless must obtain cable franchises “from affected
municipalities if it installs plant in its network that is to be used exclusively for cable service or seeks to offer broadcast [i.e., cable] programming.” Declaratory Ruling
on Yerizon Communications, Inc.'s Build-Out of its Fiber to the Premises Network (June 15, 2005), at 3-4.

Less than six months later, however, Yerizon sought approval for a franchise agreement under which its so-called "mixed use” facilities would be insulated from cable
regulation even after they were put to use to provide cable service, a position that the Public Service Commission emphatically rejected as a "misinterpret[ation] and
misappli{cation] [of] the Declaratory Ruling.” Petition of Verizon New York Inc. for a Certificate of Confirmation for its Franchise with the Village of Massapequa Park,
Massau County, Order and Certificate of Confirmation (Dec. 15, 2005), at 18-20. The PSC reiterated that "[n]othing in our [declaratory] ruling or the Public Service Law
insulates Verizon's mixed-use facilities from cable regulation once that system is used for the purpose of providing cable service." Id. The Massapequa Park order is
also attached.

Finally, on the question of whether the FCC itself has the authority to grant cable franchises, the House report on the 1984 Cable Act states clearly that the "national
policy” established by the Act "continues reliance on the local franchising process as the primary means of cable television regulation, while defining and limiting the
authority that a franchising authority may exercise through the franchising process.” H.R. Rep. No, 98-934, at 138 (1984) ("1954 House Report”). Likewise, "[i[t is the
Commission's intent that the franchise process take place at the local level where city officials have the best understanding of local communications needs and can
require cable operators to tailor the cable systemn to meet those needs. However, . . . the provisions of these franchises, and the authority of the municipal governments
to enforce these provisions, must be based on certain important uniform Federal standards . . . " Id. at 24, See also 47 U.5.C. §521(1), (3) (among purposes of the
Cable Act is to "establish a national policy concerning cable communications” that includes "guidelines for the exercise of Federal, State, and Jocal authority . . . "),

Howard
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